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Establishing a Self-Managed Superannuation Fund (SMSF)

Your self-managed super fund (SMSF) needs to be set up correctly so that it's eligible for tax concessions,
can receive contributions, and is as easy as possible to administer.

To set up an SMSF you need to:

1. Consider appointing professionals to help you
Choose individual trustees or a corporate trustee
Appoint your trustees
Create the trust and trust deed
Check your fund is an Australian super fund
Register your fund and get an ABN
Set up a bank account
Get an electronic service address
Prepare an exit strategy
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Each of these steps is explained below.
1: Consider appointing professionals to help you

You can engage self-managed super fund (SMSF) professionals to help you set up and run your fund. You
may want to get them involved right from the start since the decisions you make at start-up can affect their
ability to help you later on.

If you use an SMSF professional to help you set up your fund, you're still responsible for making sure it's
done correctly:

e Anaccountant can help set up your fund's financial systems and, once you are operating, they can
prepare your fund’s accounts and operating statements.

e A fund administrator can assist with administrative tasks during start-up and, afterwards, help you
manage the day-to-day running of your fund and meet your reporting and administrative
obligations.

e Alegal practitioner can prepare and update your fund’s trust deed.

e Afinancial adviser can help you prepare an investment strategy and advise you about different
types of investment and insurance products.

e You'll need an approved SMSF auditor to audit your fund.

e Ataxagent can complete and lodge your SMSF annual return, provide tax advice and represent you
in your dealings with the ATO.

2: Choose individual trustees or a corporate trustee

You can choose one of the following structures for your fund:

Important: Any advice in this communication has been prepared without taking into account your objectives, financial situation or needs. Because
of this you should, before acting on any advice in this communication, consider whether it is appropriate to your personal circumstances.
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a. up to four individual trustees
b. acorporate trustee (essentially, a company acting as trustee for the fund).

You should discuss this decision with an SMSF professional. The two structures differ in terms of:
1. Member and trustee requirements:

Table 1: Comparison of member and trustee requirements for individual and corporate trustees
Structure Features

e Two to four members.
Individual e  Each member of the fund must be a trustee, and each trustee must be a member of
trustees the fund.

e A member cannot be an employee of another member — unless they are relatives.

e  One to four members.
Corporate e  Each member of the fund must be a director of the corporate trustee, and each
trustee director of the corporate trustee must be a member of the fund.

e A member cannot be an employee of another member — unless they are relatives.

Table 2: Single-member funds — Comparison of member and trustee requirements for individual and corporate
trustees

Structure Features
e There must be two trustees.
Individual e  One trustee must be a fund member.
trustees o If the fund member is an employee of the other trustee, the fund member and the

other trustee must be relatives.
e The corporate trustee company can have one or two directors, but no more.
Corporate e The fund member must be the sole director or one of the two directors.
trustee e [f there are two directors and the fund member is an employee of the other director,

the fund member and the other director must be relatives.

2. Cost:

Table 3: Comparison of the costs associated with individual and corporate trustees

Structure Features
individual e There are no ASIC fees, so establishment costs and ongoing administrative
requirements are less.

trustees . . . .

e Atrustee cannot be paid for their duties or services as a trustee.

e ASIC charges a fee to register a corporate trustee for the first time.

e There is an annual review fee, which is lower if the corporate trustee acts solely as a
Corporate super fund trustee, but higher if the corporate trustee also performs another function,
trustee such as running a business.

e A corporate trustee cannot be paid for its services as a trustee, and directors of the
corporate trustee cannot be paid for their duties or services as directors

3. Ownership of fund assets

Important: Any advice in this communication has been prepared without taking into account your objectives, financial situation or needs. Because
of this you should, before acting on any advice in this communication, consider whether it is appropriate to your personal circumstances.
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The title of fund assets must be in the name of the current trustees 'as trustees for' the fund.

Table 4: Comparison of ownership of fund assets for individual and corporate trustees
Structure Features
e Ifanindividual trustee is removed or another added, you must change the titles of the
Individual SMSF's assets. This can be costly and time-consuming.
trustees e State government authorities may charge a fee for title changes.
e Most financial institutions also charge a fee for title changes.
e Recording and registering assets can be simpler, particularly for changes in

membership.
Corporate e When a person starts or stops being a member of the SMSF, they become, or cease to
trustee be, a director of the corporate trustee.

e  You must notify us, and ASIC of any change in director.
e The corporate trustee doesn't change, so the titles of the SMSF’s assets.

4. Separation of assets
The fund's assets must be kept separate from any assets members hold personally.

Table 5: Comparison of the separation of assets for individual and corporate trustees

Structure Features
Individual e  Fund assets must be in the fund's name
trustees e  Fund assets must not be combined with personal assets.
e  Fund assets must be in the fund's name.
Corporate e Fund assets must not be combined with director's personal assets.
trustee e Companies have limited liability, so a corporate trustee offers greater protection if the

trustee is sued for damages.
5. Penalties

Table 6: Comparison of penalties for individual and corporate trustees

Structure Features

e If super laws are breached, administrative penalties are levied on each trustee.

e  For example, for failing to prepare financial accounts and statements, each trustee is

L:S;:;deusal liable for a $2,100 penalty (10 penalty units). This would amount to $8,400 if there
were four trustees.
e The value of a penalty unit is $210.
e |f super laws are breached, administrative penalties are levied on the corporate
trustee.
Corporate e  For example, for failing to prepare financial accounts and statements, a corporate
trustee trustee would be liable for a $2,100 penalty (10 penalty units).

e The value of a penalty unit is $210

6. Succession

Important: Any advice in this communication has been prepared without taking into account your objectives, financial situation or needs. Because
of this you should, before acting on any advice in this communication, consider whether it is appropriate to your personal circumstances.
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Table 7: Comparison of succession for individual and corporate trustees

Structure Features
Individual e  Where changes in trustees occur, the fund is not likely to continue to operate as usual
trustees unless an appropriate succession plan has been prepared.

e Acorporate trustee continues in the event of a member's death.
Corporate e Inthe event of the death or incapacity of a member, control of an SMSF and its assets
trustee by a corporate trustee is more certain.

3: Appoint your trustees or directors

All members of the fund must be individual trustees or directors of the corporate trustee. New funds
usually appoint trustees or directors under the fund’s trust deed.

You need to ensure that the people who become trustees or directors of the SMSF:

e are eligible to be a trustee or director
e understand what it means to be a trustee or director.

All trustees and directors must:

e consent in writing to their appointment
e sign the Trustee declaration stating that they understand their duties and responsibilities (this must
be done within 21 days of becoming a trustee or director).

You must keep these documents on file for the life of the SMSF and for 10 years after the SMSF winds up.
Penalties may be imposed if these things aren't done. All trustees and directors are bound by the trust deed
and are equally responsible if its rules aren’t followed.

4: Create the trust and trust deed

A trust is an arrangement where a person or company (the trustee) holds assets (trust property) in trust for
the benefit of others (the beneficiaries). A super fund is a special type of trust, set up and maintained for
the sole purpose of providing retirement benefits to its members (the beneficiaries).

To create a trust, you need:

e trustees or directors of a corporate trustee

e governing rules (a trust deed)

e assets (an initial nominal consideration to give legal effect to the trust can be used, for example,
$10 attached to the trust deed)

e identifiable beneficiaries (members).

a) Trust deed

Important: Any advice in this communication has been prepared without taking into account your objectives, financial situation or needs. Because
of this you should, before acting on any advice in this communication, consider whether it is appropriate to your personal circumstances.
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A trust deed is a legal document that sets out the rules for establishing and operating your fund. It includes
such things as the fund’s objectives, who can be a member and whether benefits can be paid as a lump sum
or income stream. The trust deed and super laws together form the fund’s governing rules.

The trust deed must be:

e prepared by someone competent to do so as it's a legal document
e signed and dated by all trustees

e properly executed according to state or territory laws

e regularly reviewed, and updated as necessary.

b) Assets

To establish your fund, assets must be set aside for the benefit of members.

If a rollover, transfer or contribution is expected in the near future, a nominal amount (for example, $10)
can be held with the trust deed. This amount is regarded as a contribution and must be allocated to a
member.

If a member can't contribute to the SMSF (for example, they are over 65 or don't meet the work test), an

administrative discretion is automatically applied to allow a nominal contribution for the member. The
amount must be allocated to the member, solely for the purpose of registering the SMSF.

5: Check your fund is an Australian Super Fund

To be a complying super fund and receive tax concessions, your SMSF needs to be an Australian super fund
at all times during the financial year.

If your fund stops being an Australian super fund because it does not satisfy the residency rules, it may

become non-complying, and its assets (less certain contributions) and its income are taxed at the highest
marginal tax rate.

6: Register your fund and get an ABN

Once your fund is established and all trustees have been appointed (including signing the Trustee
declaration), you have 60 days to register the SMSF with the ATO by applying for an Australian business
number (ABN).

When completing the ABN application you should:

e ask for a tax file number (TFN) for your fund

Important: Any advice in this communication has been prepared without taking into account your objectives, financial situation or needs. Because
of this you should, before acting on any advice in this communication, consider whether it is appropriate to your personal circumstances.
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e elect for your fund to be an ATO-regulated SMSF. If you don't, your fund will not receive tax
concessions and the members’ employers can't claim deductions for contributions
o register for GST (if necessary).

7: Set up a bank account

You need to open a bank account in your fund’s name to manage the fund’s operations and accept
contributions, rollovers of super and income from investments. This account is used to pay the fund’s
expenses and liabilities.

If you did not provide your financial institution details when you registered your fund, you must provide
this information to us now.

The fund’s bank account must be kept separate from the trustees’ individual bank accounts and any related
employers’ bank accounts.

You don't have to open a separate bank account for each member but you must keep a separate record of
their entitlement, which is called a 'member account'. Each member account shows:

e contributions made by or on behalf of the member
o fund investment earnings allocated to them
e payments of any super benefits (lump sums or income streams).

8: Get an electronic service address

If your SMSF will receive contributions from employers (other than related-party employers), it needs to be
able to receive the contributions and associated SuperStream data electronically.

SuperStream is a data and payment standard that applies to super contributions made by employers to any
super fund, including SMSFs.

To receive SuperStream data you need an electronic service address, which is a special internet address. It's
different to an email address.

Your administrator may provide you with an electronic service address or you can use a ‘SuperStream
message solution provider’.

An employer will need the following information about your SMSF:
e ABN
e bank account details (BSB and account number)
e electronic service address.

Important: Any advice in this communication has been prepared without taking into account your objectives, financial situation or needs. Because
of this you should, before acting on any advice in this communication, consider whether it is appropriate to your personal circumstances.
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9: Prepare an exit strategy

Even when you're setting up your SMSF you need to consider what happens when your SMSF ends, or
'winds up'.

Sometimes SMSFs become difficult to manage because of an unexpected event such as:

e arelationship breakdown between the trustees

e anillness or accident that leaves a trustee incapacitated (and unable to perform their role as a
trustee)

e atrustee dies.

Having an exit strategy may reduce the impact of 'unexpected' events. As part of your exit strategy, some
of the things you should consider are:

e ensure all trustees can access the SMSF's records and electronic transaction accounts

e include specific rules in your fund’s trust deed that are triggered by events that could otherwise
lead to the fund becoming unmanageable

e members to make binding death benefit nominations (and renew them every three years)

e encourage members to appoint an enduring power of attorney

e the likely costs involved in winding up an SMSF.

Source: Australian Taxation Office https://www.ato.gov.au/Super/Self-managed-super-funds/Setting-up/

Date: 19 November 2018
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